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DECI SI ON AND ORDER

This case arose from an application for alien labor
certification on behalf of Maria Pablo (Alien), by Dr. Patricio
Tol entino (Enpl oyer) under 8§ 212(a)(5)(A) of the Inmgration and
Nationality Act, as anmended, 8 U S.C. 8§ 1182(a)(5)(A (the Act),
and the regul ati ons pronul gated thereunder, 20 CFR Part 656. The
Certifying Oficer (CO of the U 'S Departnment of Labor at San
Francisco, California, the application, and the Enployer and the
Alien requested review pursuant to 20 CFR 8 656. 26.*

Under 8212(a)(5) of the Act, as anended, an alien seeking to
enter the United States for the purpose of perform ng skilled or
unskilled labor is ineligible to receive |abor certification
unl ess the Secretary of Labor has determ ned and certified to the
Secretary of State and Attorney General that, at the tinme of
application for a visa and adm ssion into the United States and

The following decision is based on the record upon which the CO denied
certification and the Employer 's request for review, as contained in an Appeal
File (AF), and any witten argunent of the parties. 20 CFR § 656.27(c).
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at the place where the alien is to perform the work: (1) there
are not sufficient workers in the United'States who are able,
willing, qualified, and available; and (2) the employment of the
alien will not adversely affect the wages and working condltlons
of United States workers similarly employed.

STATEMENT OF THE CASE

The Employer has filed an application (ETA 750A) to permit
the permanent employment of the Alien as a Dental Assistant to
perform the following duties:

Under the supervision of a Licensed Dentist, will:

Assist Dentist with practice and treatment of patients such

as cleaning filling, X-rays, root canals, extractions,

porcelain caps & crowns, etc.; He/she will: Take preliminary

information frompatients to create & record patient’s
dental history; Prepare patients for X-rays: Prepare and
sterilize instruments; Set-up trays & prepare amal gam &
conposite; inpressions, root canal fillings; Take and pour
i mpressions; C ean dentures, crowns and bridges as needed,
Assi st dentist in managenent of dental energencies: Assist
patients in filling of insurance fornms; Performoffice
procedures such as appointnment control, billing for
services, filing of records, maintaining supply order; Gve
instructions on oral hygiene, dental procedures and
treatnents to patients as needed in English and Tagal og.

Ei ght applicants were referred to the Enployer by the
California Enpl oynment Devel opnent Departnment (EDD) on January 21,
1993. In a Statenent of Recruitnment Efforts, filed on March 3,
1993, the Enpl oyer reported that all applicants had been rejected
for various reasons. In regard to applicant Cecilia B. Taylor de
Borja, the Enployer stated:

Cecilia B. Taylor de Borja is not available for the
offered position. W invited her to a personal
interview (Ps. See copy of our letter with mailing
receipts) Ms. Borja did not cone to the schedul ed
appoi ntnment. W contacted her by tel ephone and re-
schedul ed her to an interview on March 1, 1993. Again,
Ms. Borja did not cone nor did she call us to cancel.
We therefore conclude that she is not interested in the
j ob.

A copy of a letter fromthe Enployer to Ms. Tayl or de Borja,
dated February 9, 1993, was included with the recruitnent report.

%This decision is based on the record upon which the CO denied certification
and the Enpl oyer’s request for review, as contained in the appeal file and any
witten arguments. 20 CFR 8§ 656.27(c).
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The letter invited her to attend an interview on February 22,

1993. A Receipt for Certified Mail shows that the letter was

posted on February 9, 1993 and a Domestic Return Receipt shows

that it was received by or on behalf of Ms. Taylor de Borja on

February 11, 1993. A telephone number included in Ms. Taylor de

Borja's resune shows the sane area code as is listed for the
Enpl oyer in the ETA 750A.

In answering a followp questionnaire Ms. Taylor de Borja
advi sed EDD that she was contacted by the Enployer by mail, but
had gotten a job before she received the letter stating the date
for an interview. Responses to simlar questionnaires by three
ot her applicants indicate that they were contacted by phone or
bot h phone and nail .

The record reflects that upon receipt of the file fromthe
EDD, the COreturned the case with the follow ng instructions:

You have coded this position DENTAL ASSI STANT, an
application requiring licensure according to the California
Li cense Handbook. However there is no evidence the Alien
has this |icense and the enpl oyer does (sic) it as a

requi rement on the ETA 750A. In order for this petition to
be found in conpliance with regulation 20 CFR 656.20(C)(7),
we need ... a] a copy of the alien’s |icense and the

enpl oyer anendi ng the ETA 750A to include Dental Assistant
license requirenment, or b] a statenment fromthe Commttee on
Dental Auxiliaries that the job described in box 13 does not
require |licensure.

The EDD then informed the Enpl oyer that

The Alien has not subnmitted a certificate to show that
he/ she is a graduate of an approved Dental Assistant
program The Enpl oyer nust anmend the ETA 750A to include
the Dental Assistant |icense requirenents or a statenent
fromthe Commttee on Dental Auxiliaries that the job
described in Box 13 does not require licensure.

The Enpl oyer responded by submtting a copy of an excerpt from
the EDD s Digest of Licensed Cccupations. Under the Cccupati onal
Title of Dental Assistant, DOT (Dictionary of COccupational
Titles) 079.361-018% the digest notes that practitioners nust
have graduated an approved Dental Assistant Program or have 18
nonths of training on-the-job with a Licensed Dentist. The
excerpt further said that licensure is a voluntary process that
permts a dental assistant to perform nore conpl ex procedures.

Noti ce of Findings. On Septenber 30, 1993, the COs Notice

3This is the DOT code assigned to the ETA 750A by the EDD.
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of Findings (NOF) advised the Employer that certification would

be denied on grounds that (1) the Employer failed to demonstrate

that a current job opening exists as required by 20 CFR 8656. 30
and that (2) the Enployer had not shown a good faith effort to
recruit applicants.

(1) Inregard to the failure to denonstrate that a current
j ob openi ng exists under 20 CFR 8656.30, the CO found that the
Enpl oyer had not established that a state |icense was not
required for this position. This finding could be rebutted by
the Enpl oyer’s submitting docunentation of "a current, unfilled
and | awful job opening,failed to denonstrate that a current job
openi ng exists as required by 20 CFR 8656.30," said the CO

(2) Inregard to the failure to recruit in good faith, the
CO observed,

Job Service Ofice sent resunes to you on January 21.
Your effort to contact qualified applicant DeBorja did
not take place until February 11. W note that you
made no effort to contact her by tel ephone until she

m ssed your first interview date (incidentally,
appl i cant Cardenas reported to us that she did not have
contact with you until March 1; her return receipt was
si gned February 10).

The Enpl oyer was thus informed that good faith recruitnent
required pronpt efforts to contact applicants by both mail and

t el ephone, and Enpl oyer was required to docunent such efforts by
dated return receipts and tel ephone bills. The CO said this
required rebuttal by evidence of his attenpts to interviewthe
U S. applicants.

In response to the |icensure issue, the Enpl oyer again
subm tted the above nenti oned EDD publication together with
copies of the California | aws and regul ations pertaining to
"Dental Auxiliaries." The state regulation provides that several
cl asses of persons may perform dental supportive procedures under
the specified supervision of a |icensed dentist. These classes
include the position of "Dental assistant,” who is defined as "an
unl i censed person who may perform basic supportive dental
procedures specified by these regul ations under the supervision
of a licensed dentist.”" Oher classes Dental Auxiliaries, such
as "Registered Dental Assistant"” and "Regi stered Dental Assistant
i n Extended Functions" were also |isted anong the dental worker
classes requiring a state license. The regulations listed the
categories of work that can and can not be perfornmed by a "Dental
Assi stant,"” the position named in the Enployer's application.
The prohibited activities included such functions as the taking
of inpressions for prosthodontia appliances and bridges and the



filling of root canals, i nter alia A

To establish his good faith efforts to recruit, the Employer
submitted a statement from his receptionist, Marci Lejarde, who
said that on January 26, 1993, Employer requested her to contact
all eight applicants for the position by telephone and to set up
interview appointments. She said that after numerous telephone
calls, she could only reach one or two applicants and, pursuant
to the Enployer’s further instructions, on February 9, 1993, she
sent letters to the applicants by certified mail

Second NOF. By the CO s second NOF of February 7, 1994, he
agai n advised that certification would be denied on the sane
grounds and under the sanme regulations as were cited in the
initial NOF, noting that the Enployer had failed to subnmt the
requested docunentation and indicating that the Enpl oyer's
argunents as to the California licensing requirenments were not
accept abl e docunentation. The Enpl oyer responded to the second
NCF by submtting essentially the same docunentation that he sent

as his earlier rebuttal, indicating that it was inpossible to get
a statement fromthe Conmttee on Dental Auxiliaries and
contending that the Commttee referred all inquiries to the

publ i cati ons he had already sent in rebuttal.

Final Determ nation. The CO denied certification in his
Final Determ nation of March 11, 1994, finding that the
Enpl oyer’ s rebuttal "adds confusion” by responding w th nothing
nore than the | aw and regul ati ons regardi ng vari ous dent al
auxiliary job titles without an providing an official opinion
that would fit the job described in the ETA 750A appli cati on.
Citing 20 CFR 8656.20(c)(7), the CO concluded that the Enployer
had failed to submt evidence that his job offer is not contrary
to any federal, State or local law, as stated in his application.
The CO found further that the Enployer failed to establish that
the nine U S. applicants had been contacted tinely in that the
Enpl oyer did not submt any tel ephone bills or other docunentary
evi dence while noting that "nost of the applicants were | ocated
in adj acent area codes." Enployer then requested a review of the
deni al and the record was thereupon referred to the Board in this
appeal .

DI SCUSSI ON

Recruitnment. Al though the regulations do not explicitly
state a "good faith" requirenment in post-filing recruitnent, a
good faith requirenment is inplicit in the Act and regul ati ons.
H. C. LaMarche Enterprises, Inc. 87-1NA-607 (Cct 27, 1988). Thus,

4Employer’s rebuttal was accompanied by a statement that he had contacted the
Committee on Dental Auxiliaries, which provided these state regulations.
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an employer must make efforts to contact qualified applicants in

a timely manner after receiving their resumes, and an employer’s

failure to do so is evidence of a failure to recruit in good

faith. The Board has not established any hard and fast rule as

to what constitutes an excessive amount of contact time, however.

Other factors to be considered in this context include whether

the job offering involves a professional position where the job

applicants are assumed to expect a longer time to pass before

employer contact. Loma Li nda Foods, Inc. , 89-INA-289 (Nov. 26,
1991)( en banc). Initial contacts of three weeks or more were

considered excessive in Rancho Li quor ,  90-INA-520 (Dec. 3, 1991)
(21 days), Hydr omach, , 89-INA-329 (Aug. 15, 1990) (30 days),

Foster Electrical Service, |Inc 88-1A-284 (June 30, 1989)(over one
month). Lesser periods were not considered excessive in Lee &
Chi u Design G oup, 88-INA-328 (Dec. 20, 1998)( en banc) (16-20
days), Fair Weat her Marine, Inc. , 88-INA-331 (Sept. 21, 1989)(19
days), and Nati onal Industries for the Severely Handi capped,
Inc., 88-INA-388 (Feb. 13, 1990)(two to three weeks). The Board

has held also that in some circumstances a good faith effort to

recruit may require attempts to contact qualified applicants by

both telephone and mail. D ana Mock, 88-INA-255 (Apr. 9, 1990).

If the CO requests documentation of its efforts to contact

qualified applicants, the employer must produce such evidence.

Gencor p, 87-INA-659 (Jan. 13, 1988)( en banc). On the other hand,
if the requested documentation is difficult or impossible to

obtain, denial of certification is not appropriate when the

employer submits sufficient evidence of a different character in

response to the CO s request. Engi neering Measurenent Co., 90-
| NA-171 (Mar. 29, 1991).

The applicant specifically identified by the COin the
i nstant case as not having been recruited in good faith is M.
Tayl or de Borja, whose resune was mailed to the Enployer on
Thur sday, January 21, 1993. The assunption that the resune
shoul d have been received by the Enpl oyer after than January 22,
1993, woul d suggest that the | apse between the Enpl oyer’s receipt
of resune and the mailing of the appointnent |etter was 18 days.
This is specul ative, however, and cannot take the place of
credi bl e evidence of the facts that the Enployer's burden of
proof requires it to add to the record. |In case the Enployer
seeks to prove its attenpts to reach this U S. applicant by
t el ephone, and the COis willing to accept a copy of Enployer’s

tel ephone bill as proof. The tel ephone could not verify this
contact, however, as the Enpl oyer and Ms. Tayl or de Borja share
the same area code. It follows that the statenment by Enployer’s

receptionist is the best evidence of Enployer's attenpt to reach
her by tel ephone, and nust be weighed in context. Since this
Enpl oyer made other attenpts to reach other applicants by

tel ephone, it is inferred that the call to Ms. Taylor de Borja
al so occurred. It follows that, to the extent that it is

rel evant that the Enployer attenpted to contact Ms. Tayl or de
Borja, this is accepted as proven for the purposes of this case.
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2.Licensure. 20 CFR 8 656.20(c)(7) requires the Enpl oyer to
show that its job opportunity’s terns and conditions are not
contrary to Federal, State or local |law. The Board has held in
this regard that |abor certification is properly denied when an
enpl oyer fails to establish that the alien has a license to
performthe duties of the position offered or that the job is
exenpt from such a licensing requirenent. Perconal, Inc., 90-INA-
108 (June 6, 1991). The procedure followed by the CO conforned
to the holding in Malihe Dardashti, MD., 90-1NA-110, where the
Board required the Enpl oyer to obtain an opinion froma state
board stating that the job of Medical Director did not require a
license. In this case essence, the COrequired the Enployer to
provi de the sane type of evidence, i.e., the opinion of the
California Committee of Dental Auxiliaries that the job described
in the ETA 750A does not require a |icense. Enployer indicated
that he did not conply because the Conmittee refused to issue
such an opinion. The Enpl oyer was given the opportunity to prove
this fact in his rebuttal, but did not docunent his assertions.
Wiile certification may not be deni ed because an enpl oyer has
failed to submt evidence that it can not reasonably obtain, this
Enpl oyer has failed to establish that he cannot reasonably obtain
the particul ar docunentation specified by the CO Mreover, he
has not offered credi ble evidence of this fact or of the fact
that licensure is not required for this position by state or
| ocal | aws governing the dental profession.

It is the general rule that an enpl oyer's representations
are consi dered docunentation for the purposes of the Act and
regul ati ons where the statenents are reasonably specific and
identify their bases. No such collateral evidence is offered by
this Enployer, and his attorney's opinion in the rebuttal has
omtted to furnish any citation or other precedent or credible
source lawful authority to support the inference suggested in his
client's behalf. Wile the CO nust consider such evidence, he
must give it no nore than the weight it rationally deserves.
Gencorp, 87-1NA-659 (Jan. 13, 1988), as cited in Central M chigan
Community Hospital, 89-1NA-116(Jan. 31, 1990).

In the context of this case it is appropriate to observe
that certification is a privilege that the Act confers by giving
favored treatment to specified foreign workers, whose skills
Congress seeks to bring to the U S. |abor market to neet a
percei ved demand for their services. 20 CFR 88 656.1(a)(1) and
(2), 656.3 ("Labor certification"). The scope and nature of this
statutory privilege is clearly indicated in 20 CFR 8§ 656. 2(b),
whi ch quoted from§8 291 of the Act (8 U S. C. 8§ 1361) the burden
of proof that Congress has placed on certification applicants:

Whenever any person makes application for a visa or any

ot her docunentation required for entry, or makes application
for adm ssion, or otherwi se attenpts to enter the United
States, the burden of proof shall be upon such person to
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establish that he is eligible to receive such visa or such
document, or is not subject to exclusion under any provision
of this Act ... .

As this Employer seeks certification for the Alien under the
Act as an exception to its broad limits on immigration into the
United States, the award of certification is strictly construed
pursuant to the principle that

Statutes granting exemptions from their general operation
must be strictly construed, and any doubt must be resolved
against the one asserting the exemption.

73 Am Jur2d 8 313, p. 464, citing United States v. Allen, 163 U.
S. 499, 16 SCt 1071, 1073, 41 LEd 242 (1896)° It follows that
t he Enpl oyer nust present evidence that is comensurate with the
favorabl e and advant ageous treatnment that he seeks in applying
for special permssion for this Alien to enter the United States
awful ly and hold this position of permanent enpl oynent.

Concl usi on. The CO has declined to credit the bare and
unsupported statenments of the Enployer's |awer as probative
evi dence of either the law or the practices of the California
Conm ttee of Dental Auxiliaries regarding the type of |icensure,
if any, that the law requires to performthe procedures for
whi ch the Enpl oyer seeks to recruit the U S. workers or the
Alien in this case. As there is sufficient evidence of record
for the COto have reached his conclusion, his finding should be
affirmed under all of the facts of this case, having in mnd the
Enpl oyer's burden to prove that his entitlenment to the relief he
seeks under the Act and regul ati ons.

Accordingly, the following order will enter.

ORDER

%In construing a tariff act, the Supreme Court there held that, "Such a claim
is within the general principle that exemptions must be strictly construed, and
that doubt must be resolved against the one asserting the exemption," citing its
previous decisions in Peopl e v. Cook , 148 U.S. 397, 13 SCt 645; and Keokuk & W
R Co. v. Mssouri, 152 U.S. 301, 306, 14 SCt 592.
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The Final Determination of the Certifying Officer denying
alien certification under the Act and regulations is hereby
affirmed.

For the Panel:

FREDERICK D. NEUSNER
Administrative Law Judge

NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW  This Decision and
Order will become the final decision of the Secretary unless

within 20 days from the date of service, a party petitions for

review by the full board of Alien Labor Certification Appeals.

Such review is not favored, and ordinarily will not be granted

except (1)n when full Board consideration is necessary to secure

or maintain uniformity in its decisions, or (2) when the

proceeding involves a question of exceptional importance.

Petitions must be filed with:

Chi ef Docket Cerk

Ofice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N.W, Suite 400

Washi ngton, DC 20001- 8002

Copies of the petition must also be served on other parties, and
should be accompanied by a written statement setting forth the
date and manner of service. The petition shall specify the basis
for full Board review with supporting authority, if any, and

shall not exceed five double-spaced typewritten pages.
Responses, if any, shall be filed within 10 days of the service

of the petition, and shall not exceed five double-spaced
typewritten pages. Upon the granting of the petition the Board
may order briefs.
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